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TAX 
 
Bipartisan Border Adjustability Bill 
Introduced 
 
Key Points: 

 Border adjustability has received increasing 
attention from Republicans, including Donald 
Trump, and was included in the House 
Republican tax reform blueprint 

 
House Ways and Means Committee Member 
Bill Pascrell (D-NJ) introduced a bill 
cosponsored by Representative Walter Jones 
(R-NC) that would ease the negative impact of 
border tax adjustments on U.S. exporters. 
Specifically, the “Border Tax Equity Act” 
would instruct the United States Trade 
Representative to negotiate an agreement that 
eliminates the value-added tax (VAT) inequity 
at the World Trade Organization. If an 
agreement is not reached by 2018, the bill 
would make U.S. exporters eligible to receive 
payments to neutralize the effect of border 
taxes and would also impose an import fee on 
countries that employ indirect taxes and grant 

rebates upon export. The 2016 GOP tax 
reform blueprint included a border adjustability 
proposal, and was alluded to by Republican 
presidential candidate Donald Trump during 
the first presidential debate.  
 
Democrats Introduce Foreign Reinsurance 
Legislation 
 
Key Points: 

 Bill targeting tax avoidance by foreign 
reinsurers has been introduced by 
Representative Neal multiple times in previous 
Congresses  

 
Senate Finance Committee Member Mark 
Warner (D-VA) and House Ways and Means 

This Week in Congress 

 House – The House passed the “Water Resources Development Act of 2016” (H.R. 
5303) and H.R.5325, the legislative vehicle for the short-term Continuing Resolution. 
The House voted to override the veto of the “Justice Against Sponsors of Terrorism 
Act” (S. 2040).  

 Senate –The Senate passed H.R.5325, the legislative vehicle for the short-term 
Continuing Resolution. The Senate voted to override the veto of the “Justice Against 
Sponsors of Terrorism Act” (S. 2040).  

 
Next Week in Congress 

 House –The House will be in recess until November 14. 

 Senate – The Senate will be in recess until November 14.  
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Committee Member Richard Neal  (D-MA) 
released corresponding bills that would stop 
foreign insurance companies from shifting 
income earned in the U.S. overseas without 
paying taxes. The bills would limit the tax 
deductions foreign insurers can take on 
reinsurance premiums.  
 
JCT Estimates $2.6 Trillion in Revenue 
Stored Overseas 
 
Key Points: 

 Increased estimate could be another drive in 
corporate tax reform efforts  

 
The Joint Committee on Taxation (JCT) 
estimated in a letter to House Ways and Means 
Committee Chairman Kevin Brady (R-TX) and 
Representative Richard Neal (D-MA) that $2.6 
trillion in untaxed profits are being kept 
overseas by U.S. companies. In their press 
release, Brady and Neal explained that they 
“requested from the JCT an updated estimate 
of the total amount of money accumulated 
deferred foreign earnings of foreign 
subsidiaries of U.S. corporations that is held 
offshore.” It is a $300 billion increase from a 
previous Internal Revenue Service (IRS) 
estimate. The JCT noted the entire amount may 
not be liquid, as companies may have 
“reinvested their earnings in their business 
operations.”   
 
Ohio Businesses Reach Out to Treasury 
Over Concerns for Proposed Section 385 
Regulations 
 
Key Points: 

 Industry continues to express opposition to 
proposed regulations 

 
This week, 47 Ohio businesses sent a letter to 
Secretary of the Treasury Jacob Lew voicing 
concerns that the proposed Section 385 debt-

equity rules would have a negative impact on 
investments and job growth. Representatives 
Jim Renacci (R-OH) and Pat Tiberi (R-OH), 
both House Ways and Means Committee 
Members, echoed similar concerns as the letter.  
 
For more information about tax issues you may email 
or call Christopher Hatcher at 202-659-8201.  Laura 
Simmons contributed to this section.    
 
FINANCIAL SERVICES 
 
House Financial Services Panel Holds 
Hearing on the Financial Stability Board 
 
Key Points: 

 The Subcommittee focused on the impact of the 
Financial Stability Board (FSB) on the 
Financial Stability Oversight Council and the 
transparency of the FSB. 

 Ranking Member Gwen Moore (D-WI) 
expressed opposition to the floating NAV 
requirement for money market funds and to 
designating mutual funds as SIFIs. 

 Representative Denny Heck (D-WA) stressed 
the need to include state insurance regulators in 
international negotiations related to insurance. 

 
On September 27, the House Financial Services 

Upcoming Dates 
November 8, 2016: Election Day 
November 14: House and Senate 
reconvene for lame duck session 
December 9: FY 2017 CR expire 
January 20, 2017: Inauguration Day 
February 6, 2017: President to submit 
FY 2018 budget request 
February 15, 2017: CBO releases 
annual budget and economic outlook 
March 15, 2017: Debt limit suspension 
ends 
September 30, 2017:  FY 2017 ends and 
FAA extension expires 
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Committee’s Monetary Policy and Trade 
Subcommittee held a hearing on “The 
Financial Stability Board’s Implications for U.S. 
Growth and Competitiveness.” Chairman Bill 
Huizenga (R-MI) stated the Financial Stability 
Board (FSB) was created by the G-20 to 
promote financial stability. He noted while FSB 
decisions are not legally binding they operate 
by moral persuasion and pressure to get 
member countries to adopt those standards. 
Pointing to the designation of several large 
financial institutions by the FSB as global 
systemically important financial institutions (G-
SIFIs), Huizenga stated it appears the Financial 
Stability Oversight Council (FSOC) “rubber 
stamped” those FSB decisions when they 
designated MetLife and Prudential. He stated 
FSOC needs to be able to show they operate 
independently, suggesting that FSOC has 
outsourced its regulatory authority to the FSB. 
He explained his concern with the FSB’s 
opaque operation suggesting it has become a 
shadow regulator, pressuring European 
regulation on the U.S. financial system.  
 
Ranking Member Gwen Moore (D-WI) stated 
certain financial institutions were able to cause 
severe financial pain during the recent financial 
crisis. She expressed concerns over the SIFI 
designation processes and the G-SIFI process, 
particularly for insurance companies and 
mutual funds. She pushed back against the 
floating net asset value (NAV) proposals for 
money market funds, stating there has been a 
five-time increase in borrowing costs for state 
and local governments because of the floating 
NAV. Moore explained the decisions of the 
FSB are not binding and she stated the FSOC 
has moved forward cautiously. She called for 
state-based regulation for insurance, stating 
U.S. regulators understand and appreciate the 
differences in insurance. She also reiterated that 
returning to a pre-Dodd-Frank Act (DFA) 
regulatory system is not the answer.  

 
Moore asked about the potential impact of 
imposing bank-like requirements on mutual 
funds. Stevens said mutual funds have never 
been subject to capital requirements. He said 
requiring funds to meet capital standards would 
make them less competitive. He stated that 
mutual funds should not be subject to 
enhanced regulation by the Federal Reserve, as 
they are already heavily regulated by the SEC. 
 
Representative Denny Heck (D-WA) urged the 
adoption of a principle that when the U.S. 
discusses insurance in an international forum it 
should include the primary regulators of 
insurance. Heck suggested that this should be a 
statutory requirement, and that failing to 
include state insurance regulators in 
international discussions undermines the state-
based regulatory system. Heck also urged the 
adoption of a principle that U.S. financial 
policy should be made in the U.S..  
 
House Financial Services Panel Discusses 
Legislative Proposals to Address Consumer 
Access to Mainstream Banking 
Key Points: 

 The House Financial Services Committee’s 
Subcommittee on Financial Institutions and 
Consumer Credit held a hearing to discuss six 
bills aimed at increasing access to mainstream 
banking services.  

 
On September 27, the House Financial Services 
Committee’s Financial Institutions and 
Consumer Credit Subcommittee held a hearing 
on “Examining Legislative Proposals to 
Address Consumer Access to Mainstream 
Banking Services.”  The hearing focused on six 
bills: 

 The “Facilitating Access to Credit Act 
of 2015” (H.R. 347), introduced by 
Representative Ed Royce (R-CA), 
which would “amend the Credit Repair 
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Organizations Act (CROA) to exempt 
certain consumer reporting agencies”. 

 H.R. 4116, introduced by 
Representative Gwen Moore (D-WI), 
which would amend the Federal 
Deposit Insurance Act “to ensure that 
the reciprocal deposits of an insured 
depository institution are not 
considered to be funds obtained by or 
through a deposit broker”. 

 The “Credit Access and Inclusion Act 
of 2015” (H.R. 4172), introduced by 
Representative Keith Ellison (D-MN), 
which would “amend the Fair Credit 
Reporting Act to clarify Federal law 
with respect to reporting certain 
positive consumer credit information to 
consumer reporting agencies”. 

 The “Credit Score Competition Act of 
2015” (H.R. 4211), introduced by 
Representative Ed Royce (R-CA), 
which would “require Fannie Mae and 
Freddie Mac to establish procedures for 
considering certain credit scores in 
making a determination whether to 
purchase a residential mortgage”. 

 The “Retail Checking Account 
Protection Act of 2016” (H.R. 5660), 
introduced by Representative Roger 
Williams (R-TX), which would “amend 
the Federal Deposit Insurance Act to 
provide that the stable retail deposits of 
an insured depository institution are 
not considered to be funds obtained by 
or through a deposit broker”. 

 The “Protect Prepaid Accounts Act of 
2016” (H.R. 6162), introduced by 
Representative Scott Tipton (R-CO), 
which would “amend the Federal 
Deposit Insurance Act to ensure that 
prepaid funds deposited in an insured 
depository institution satisfy the 
requirements of the primary purpose 

exclusion to the definition of deposit 
broker”. 

 
Several Members expressed support for H.R. 
347, which is intended to further delineate 
between credit education and credit repair. 
Policy and Economic Research Council 
President and Chief Executive Officer Michael 
Turner stated that credit education helps 
consumers improve their score moving forward 
whereas repair is for things that have already 
happened. He suggested it is important and 
impactful to have personalized credit 
education. Several Members expressed support 
for reciprocal deposits suggesting they allow 
smaller financial institutions to compete with 
larger banks. Eagle Bank Chairman and Chief 
Executive Office Ronald D. Paul (on behalf of 
the Independent Community Bankers of 
America) stated the ability to understand the 
needs of the community is the backbone of 
what Eagle Bank deals with. He stated 
reciprocal deposits are a critical instrument for 
loans.  
 
SEC Approves Rules for Clearing Agencies 
and Proposes to Shorten the Settlement 
Cycle 
 
Key Points: 

 The Securities and Exchange Commission 
voted unanimously to adopt rules to enhance 
standards for the operation and governance of 
certain clearing agencies, propose rules to 
expand the definition of a covered clearing 
agency, and propose rules to decrease the 
settlement cycle from T+3 to T+2.  

 
At a September 28, open meeting the Securities 
and Exchange Commission (SEC) voted 
unanimously to “adopt rules to establish 
enhanced standards for the operation and 
governance of certain clearing agencies”; “to 
propose amendments to certain definitions in 

http://www.williamsandjensen.com/
https://www.congress.gov/bill/114th-congress/house-bill/4116
https://www.congress.gov/bill/114th-congress/house-bill/4172
https://www.congress.gov/bill/114th-congress/house-bill/4211
https://www.congress.gov/bill/114th-congress/house-bill/5660
https://www.congress.gov/bill/114th-congress/house-bill/6162
https://www.sec.gov/news/openmeetings/2016/agenda092816.htm


Williams & Jensen – Washington Update September 30, 2016 

   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 5 of 22 

Rule 17Ad-22 related to clearing; and “to 
propose an amendment to Rule 15c6-1 under 
the Exchange Act to shorten the standard 
settlement cycle for most broker-dealer 
transactions from three business days after the 
trade date to two business days after the trade 
date.”  
 
Under the final rules adopted covered clearing 
agencies would be required to “establish, 
implement, maintain, and enforce policies and 
procedures reasonably designed to address all 
major aspects of its operations, including its 
governance, risk management (including 
financial, business, and operational risks), 
access requirements, and settlement and 
depository systems.” The covered clearing 
agencies would also be required to hold liquid 
net assets, funded by equity, in an amount 
equal to at least six months of current 
operating expenses to that the clearing agency 
would be able to continue operations through a 
wind-down. The proposed rule amendments 
would expand the definition of a “covered 
clearing agency” to any “registered clearing 
agency that provides the services of a central 
counterparty, central securities depository, or a 
securities settlement system.” The vote for the 
final rule and rule proposal was unanimous but 
Commissioner Kara Stein expressed concerns 
that these proposals “fall short” of what is 
actually needed and should have been stronger. 
Commissioner Michael Piwowar commended 
the SEC for not simply “codifying the CPMI-
IOSCO principles for financial market 
infrastructures (PFMI).”  
 
Finally, the SEC voted unanimously to propose 
rules aimed at shortening the standard 
settlement cycle from T+3 to T+2.  The 
proposed amendment would “prevent a 
broker-dealer from entering into a contract for 
the purchase or sale of a security that provides 
for payment of funds and delivery of securities 

later than two business days after the trade 
date.” Chair Mary Jo White noted the work the 
industry has undertaken on T+2 and suggested 
that the SEC will continue to monitor that 
work and any movement towards an even 
shorter settlement cycle. Piwowar stated this is 
a “common sense change” that should have 
taken place a long time ago. He noted T+1 
could pose challenges but a move to T+2 could 
pave the way towards further shortening of the 
settlement cycle.  
 
House Financial Services Committee 
Holds Hearing on Federal Reserve 
Regulation and Supervision 
 
Key Points: 

 Committee members questioned Federal 
Reserve Chair Janet Yellen on issues including 
the FSOC designation process, too big to fail, 
the Volcker Rule, and emerging threats. 

 
On September 28, the House Financial Services 
Committee held a hearing entitled “Semi-
Annual Testimony on the Federal Reserve’s 
Supervision and Regulation of the Financial 
System.” Chairman Jeb Hensarling (R-TX) 
stated that the Dodd-Frank Act (DFA) 
increased the Federal Reserve’s power beyond 
its traditional responsibilities governing U.S. 
monetary policy.  He said that the Federal 
Reserve’s institution of enhanced prudential 
standards following the 2008 financial crisis 
allowed it control over the nation’s largest 
financial institutions, and he argued that the 
Federal Reserve’s post-crisis regulations have 
hurt small banks while keeping the economy 
sluggish and unstable. He stated that living wills 
allow the Federal Reserve and the Federal 
Deposit Insurance Corporation (FDIC) 
unbridled discretion to restructure private 
businesses, and he also criticized the Federal 
Reserve’s power under Dodd-Frank to conduct 
“stress tests” for the nation’s largest financial 
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institutions.  He said that his proposed 
Financial Choice Act would promote economic 
growth while not allowing financial bailouts. 
 
Ranking Member Maxine Waters (D-CA) 
stated that risk in America’s banking system 
went unchecked prior to the 2008 financial 
crisis. She said that Dodd-Frank increased the 
Federal Reserve’s authority while setting 
minimum standards to ensure regulators do not 
lose sight of emerging risks as financial markets 
evolve.  She said Dodd-Frank led regulators to 
increase capital and liquidity standards, reduce 
interconnectedness in financial markets, and 
further scrutinize large firm’s risk management 
policies.  She argued that more work is needed, 
however, noting that the recent Wells-Fargo 
scandal should serve as a reminder of the sort 
of financial behavior that made Dodd-Frank 
necessary. She stated that Hensarling’s 
proposed Financial Choice Act is “misguided,” 
and would create a large swath of unmanaged 
risk in U.S. financial markets, placing America’s 
economy in jeopardy.   
 
Hensarling and a number of other Republicans 
on the panel raised concerns with the Financial 
Stability Oversight Council’s (FSOC) process 
for designating systemically important financial 
institutions (SIFIs). Representatives Dennis 
Ross (R-FL) and Keith Rothfus (R-PA) 
expressed concern that the Financial Stability 
Board (FSB) has undue influence over the SIFI 
designation process in the United States 
Federal Reserve Chair Janet Yellen responded 
that the FSOC has its own guidelines and 
conducts its own reviews of companies. 
 
Representatives Randy Neugebauer (R-TX), 
Frank Lucas (R-OK) and Mick Mulvaney (R-
SC) spoke in opposition to the Federal 
Reserve’s proposed rule on physical 
commodity activities. They suggested that past 
environmental catastrophes have never created 

problems for financial holding companies. 
Yellen said the Federal Reserve closely 
examined banks’ involvement in this area and 
the related risks. She said financial holding 
companies would still be able to engage in 
physical commodity trading with end-users, but 
the rule imposes risk-based capital 
requirements to account for environmental 
risk. 
 
Representative Sean Duffy (R-WI) said the 
DFA was passed in a “time of fear” and before 
a full analysis of the causes of the crisis was 
conducted. He asked if the DFA ended “too 
big to fail.” Yellen said significant steps have 
been taken and that too big to fail is a less 
significant problem than before.  
 
Representative Ruben Hinojosa (D-TX) asked 
if regulators have the flexibility necessary to 
tailor their rules. Yellen said they have a great 
deal of flexibility, but legislation may be needed 
to address the Volcker Rule and incentive-
based compensation. She noted that Congress 
gave the Federal Reserve additional flexibility 
to tailor insurance capital standards.  
 
Representative Gwen Moore (D-WI) asked 
about the importance of the Volcker Rule and 
questioned whether Glass-Steagall should be 
re-implemented. She said Glass-Steagall would 
not allow banks to engage in market making. 
Yellen said the Volcker Rule imposes limits on 
proprietary trading. She said Glass-Steagall 
would require the separation of commercial 
and investment banking. She said many of the 
most serious problems during financial crisis 
occurred at standalone companies like Bear 
Stearns and Lehman Brothers.  
 
Representative John Carney (D-DE) asked 
about Yellen’s concerns about emerging 
threats. Yellen said progress has been made in 
the regulated banking sector and on limiting 
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too big to fail. She said progress has also been 
made in the shadow banking sector, noting the 
actions on money market funds and tri-party 
repos. She expressed concern that risk is 
moving into unregulated sectors. She also 
raised concerns with cybersecurity. 
 
House Financial Services Panel Holds 
Hearing on U.S.-EU Insurance 
Negotiations 
 
Key Points: 

 Chairman Blaine Luetkemeyer (R-MO) and 
Representative Ed Royce (R-CA) expressed 
support for adopting a narrow covered 
agreement on reinsurance collateral. 

 
On September 28, the House Financial Services 
Committee’s Housing and Insurance 
Subcommittee held a hearing entitled “The 
Impact of US-EU Dialogues on U.S. Insurance 
Markets.” Chairman Blaine Luetkemeyer (R-
MO) stated the Subcommittee has spent time 
looking at international factors impacting the 
U.S. insurance markets. He pointed to a chart 
depicting the meetings of the International 
Association of Insurance Supervisors (IAIS) in 
the past five months; noting 80 percent of the 
meetings are closed without public access. 
Luetkemeyer stated it is not in the interest of 
the U.S. to halt these proceedings but he called 
for more transparency into the process. He 
noted that he had introduced the Transparent 
Insurance Standards Act of 2016 (H.R. 5143), 
which would codify a stronger role for state 
regulators and Congress in these international 
negotiations. He noted it also provides state 
regulators with leverage for when they enter 
into agreements with international 
counterparts.  
 
Luetkemeyer explained this hearing provides 
the first look at the covered agreement 
negotiations. He explained covered agreements 

provide an opportunity to level the playing field 
internationally, suggesting this is especially 
important given the actions by international 
regulatory bodies. Luetkemeyer noted Shelter 
Re, domiciled in Missouri, recently received a 
letter from the German insurance regulator 
BaFin, requiring them to set up a German 
branch in order to continue operation in that 
country. He explained these types of actions 
are being seen by other U.S. insurance 
companies. He expressed concerns over the 
lack of transparency in the covered agreement 
process. Luetkemeyer stated the U.S. and the 
EU are the largest insurance markets in the 
world, and that a covered agreement should be 
narrow and cognizant of the law. He stated it 
should create a level playing field. He stated it 
serves the nation well when all parties work in 
concert.  Representative Ed Royce (R-CA) also 
expressed support for a narrow covered 
agreement to be concluded as quickly as 
possible. 
 
Ranking Member Emanuel Cleaver (D-MO) 
stated the EU began implementing Solvency II 
and it is important to hear about the covered 
agreement process to ensure the U.S. insurance 
market continues to thrive nationally and 
internationally. Cleaver noted Federal 
Insurance Office (FIO) was created by the 
Dodd-Frank Act (DFA) and represents the 
U.S. on the IAIS. He stated it is important to 
have a Federal Insurance Office to represent 
the U.S. as a whole in international discussions.  
 
Luetkemeyer said Germany is demanding that 
U.S. reinsurers operating in Germany open 
branches there. He asked if this situation could 
escalate to the point of “retribution” for 
Germany companies operating in the U.S. and 
what might happen if a covered agreement is 
not reached. He suggested that European 
regulators should know that there will be 
consequences for their actions. Tennessee 
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Department of Commerce and Insurance 
Commissioner Julie McPeak said NAIC is 
taking the actions by Germany’s BaFin and 
other European regulators very seriously. She 
suggested that equivalence could be determined 
today, but BaFin is imposing additional 
requirements. She said NAIC is reviewing the 
qualified jurisdiction status of Germany and 
other countries. She stated that one factor they 
will consider is whether these countries provide 
reciprocal treatment to U.S. insurers. She said if 
Germany is deemed to not be a qualified 
jurisdiction for purposes of NAIC’s model for 
reinsurance collateral reduction, the German 
reinsurers hoping to participate in the U.S. 
market will lose the ability to obtain reduced 
collateral requirements and will have to post 
additional collateral up to 100 percent of the 
reinsurance they write in the United States. 
Federal Insurance Office Director Michael 
McRaith emphasized the need to reach a 
covered agreement in the near future.  
 
Representatives Royce and Blumenauer 
Introduce Flood Insurance Reform Bill 
 
Key Points: 

 The bill would impose mapping and mitigation 
requirements on communities with large 
numbers of repetitive loss properties. 

 
On September 28, Representatives Ed Royce 
(R-CA) and Earl Blumenauer (D-OR) 
introduced the “Repeatedly Flooded 
Communities Preparation Act” (H.R. 6196). As 
described in a press release, the bill aims to 
“mitigate the financial resources expended by 
the National Flood Insurance Program (NFIP) 
and taxpayers on claims for properties flooded 
multiple times.”  
 
The press release noted that the bill would 
require communities with large numbers of 
repetitive loss properties (RLP) to: 

 “Map repeatedly flooded properties and 
public infrastructure to determine the 
specific areas that should be priorities 
for voluntary buyouts, drainage 
improvements, or other mitigation 
efforts. 

 Develop and implement plans for 
mitigating flood risk in these problem 
areas. 

 Submit these plans as well as reports on 
progress to FEMA, an organization 
that is under the purview of 
Congressional oversight.” 

 
Congress will need to reauthorize the National 
Flood Insurance Program next year, as it 
expires September 30, 2017.  
 
House Financial Services Committee 
Holds Hearing on Wells Fargo 
 
Key Points: 

 Members of both parties heavily criticized 
Wells Fargo CEO and Chairman John 
Stumpf on issues relating to Wells Fargo’s 
corporate culture, the use of sales goals, the 
failure to act on reports of fraud, executive 
compensation, and a lack of accountability in 
response to the situation. 

 
On September 29, the House Financial Services 
Committee held a hearing entitled “Holding 
Wall Street Accountable: Investigating Wells 
Fargo’s Opening of Unauthorized Customer 
Accounts.”  Chairman Jeb Hensarling (R-TX) 
in a statement explained that millions of 
Americans were “ripped off” by their bank and 
seemingly “let down” by their government. He 
stated a whole host of federal laws were 
potentially violated by Wells Fargo, and that all 
charges need to be investigated and all those 
culpable need to pay. He noted the costs are 
big for those whose personal credit scores have 
been impacted. He explained this hearing is the 
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beginning of the Committee’s investigation. 
Hensarling stated it is unclear what Stumpf 
knew and what he chose to do about it but he 
will be held accountable. He stated the 
Committee needs to know what was done, who 
has been held accountable and who in 
management have been made pay. He also 
questioned why it took so long for regulators to 
take action.  
 
Ranking Member Maxine Waters (D-CA) in a 
statement explained that using customer Social 
Security numbers to open credit cards without 
consent is identity theft. She stated for at least 
five years Wells Fargo pushed unrealistic sales 
goals that some felt pressured to perpetrate 
fraud to keep their jobs. Waters suggested 
executives at Wells Fargo knew or should have 
known about this conduct long before the 
news articles, so someone needs to be held 
responsible but not the lower level employees. 
Waters stated the actions taken to date have 
not been enough, but she expressed hope that 
Stumpf will be more willing to answer 
questions about this “fraud.”  
 
Hensarling and Representatives Ann Wagner 
(R-MO), Scott Garrett (R-NJ), Marlin Stutzman 
(R-IN), Sean Duffy (R-WI), Mick Mulvaney (R-
SC), Blaine Luetkemeyer (R-MO), and French 
Hill (R-AR) criticized the Consumer Financial 
Protection Bureau, the Office of the 
Comptroller of the Currency, and the Federal 
Reserve for failing to identify and halt the 
wrongdoing at Wells Fargo earlier. 
 
Other Members of both parties heavily 
criticized Wells Fargo CEO and Chairman 
John Stumpf on issues relating to Wells Fargo’s 
corporate culture, the use of sales goals, the 
failure to act on reports of fraud, the failure to 
report false accounts in Securities and 
Exchange Commission (SEC) filings, executive 

compensation, and a lack of accountability in 
response to the situation. 
 
Upcoming Hearings and Events 
 
October 5 
Advisory Committee on Small and 
Emerging Companies: The Securities and 
Exchange Commission (SEC) will hold a 
meeting of its Advisory Committee on Small 
and Emerging Companies. The agenda includes 
discussions on Regulation S-K disclosure 
requirements, corporate board diversity, 
updates on equity market structure, the tick size 
pilot program, and the treatment of “finders”, 
and outreach to smaller companies about 
capital raising.  
 
October 6 
CFTC Roundtable: The staff of the 
Commodity Futures Trading Commission 
(CFTC) will hold a public roundtable to discuss 
the CPMI-IOSCO guidance on central 
counterparty (CCP) resilience and recovery. 
 
October 12 
Financial Markets Conference: The 
Georgetown Center for Financial Markets and 
Policy will host its annual Financial Markets 
Quality Conference. The conference will 
include panels on market structure and the 
regulatory environment. SEC Commissioner 
Michael Piwowar is scheduled to be the 
keynote speaker at the conference. 
 
October 26 
Financial Technology: The Federal Trade 
Commission (FTC) will hold a Financial 
Technology (FinTech) forum focused on 
crowdfunding and peer-to-peer payment 
systems. 
 
November 2 

http://www.williamsandjensen.com/
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Federal Advisory Committee on Insurance: 
The Treasury’s Federal Insurance Office (FIO) 
will hold a meeting of its Federal Advisory 
Committee on Insurance (FACI). 
 
December 1-2 
Financial Stability Conference: The Office 
of Financial Research (OFR) will hold its 2016 
Financial Stability Conference. Topics to be 
discussed include: identifying financial 
innovation; measuring and monitoring financial 
innovation; structure of financial markets; 
leveraging qualitative information; ensuring 
high-quality data; data sharing, accessibility, and 
transparency; supervisory application of models 
and data; macroprudential policies; 
coordination of macroprudential and monetary 
policy; stress testing; interconnectedness; 
market and funding liquidity; central 
counterparties; emerging financial technology; 
and cybersecurity. 
 
For more information about financial services issues you 
may email or call Joel Oswald at 202-659-8201. 
Rebecca Konst and Alex Barcham contributed to the 
articles. 
 
ENERGY & ENVIRONMENT 
 
Upcoming Hearings and Events 
 
October 4 
Clean Power Plan: The Bipartisan Policy 
Center will hold a panel discussion titled “The 
Clean Power Plan Goes to Court: The 
Arguments”. Participants include:  Christophe 
Courchesne, Chief, Environmental Protection 
Division, Massachusetts Attorney General’s 
Office; David Doniger, Director, Climate & 
Clean Air Program, Natural Resources Defense 
Council; Jeffrey Holmstead, Partner, Bracewell; 
and Allison Wood, Partner, Hunton & 
Williams. 
 

October 13 
Winter Energy Outlook: The National 
Association of State Energy Officials 
(NASEO) and the Energy Information 
Administration (EIA) will hold the “2016-2017 
Winter Energy Outlook Webinar”.  
 
October 17 
Furnace Efficiency Standards: The 
Department of Energy will hold a public 
meeting on the Supplemental Notice of 
Proposed Rulemaking (SNOPR) on “Energy 
Conservation Standards for Residential 
Furnaces”.     
 
October 20 
FERC Meeting: The Federal Energy 
Regulatory Commission (FERC) will hold its 
monthly open meeting.   
 
November 15 
Energy Outlook: The New York Energy 
Forum will hold a discussion titled “EIA’s Take 
on the Energy Markets” with Energy 
Information Administration (EIA) 
Administrator Adam Sieminski.   
 
November 16-17 
Pipeline Safety R&D: The Pipeline and 
Hazardous Materials Safety Administration 
(PHMSA) will hold a Pipeline Safety Research 
and Development Forum. As described by 
PHMSA, the forum will provide an 
opportunity for “public, government and 
industry pipeline stakeholders to develop a 
consensus on the technical gaps and challenges 
for future research.”   
 
For more information about energy and environment 
issues you may email or call Frank Vlossak at 202-
659-8201. Updates on energy and environment issues 
are also available on twitter. 
 
 

http://www.williamsandjensen.com/
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DEFENSE 
 
Carter Speaks On Nuclear Policy and 
Modernization 
 
Key Points: 

 The Secretary of Defense reiterates the U.S. 
will continue to have in place a first strike 
policy and recommits the DOD to a 
modernization of the nuclear triad that has 
been estimated to cost $348 billion over ten 
years 

 
This week in a series of public appearances at 
bases that are part of the U.S. nuclear weapons 
enterprise, Secretary of Defense Ashton Carter 
made remarks indicating that the rumored 
changes to U.S. nuclear policy being considered 
at the White House are not going to be 
implemented. Reportedly, some officials in the 
White House have been advocating for 
President Barack Obama to make major 
changes with respect to the use and structure of 
nuclear weapons. However, while the 
Administration received pushback from 
Members in Congress regarding changes to 
U.S. nuclear policy, the Department of Defense 
(DOD) has been silent.  
 
In remarks this week, Carter publicly said that 
the U.S. would remain committed to a first use 
policy, which likely signals the end of a debate 
inside the Obama Administration on whether 
President Barack Obama should end this 
policy. Moreover, Carter reiterated the 
importance of the nuclear enterprise and the 
need to modernize the U.S.’s nuclear triad. In 
January 2015, the Congressional Budget Office 
(CBO) released a statutorily required report 
titled “Projected Costs of U.S. Nuclear Forces, 
2015 to 2024“ “to estimate the 10-year costs of 
the Administration’s plans to operate, maintain, 
and modernize U.S. nuclear forces.” CBO used 
“the 2015 budgets for the Department of 

Defense (DOD) and the Department of 
Energy (DOE) and their associated justification 
documents” in determining that over the next 
ten fiscal years, the total costs associated with 
the nation’s nuclear forces would be $348 
billion, some $7 billion less than the CBO’s 
2013 estimate.  
 
At Kirtland Air Force Base, a reporter said to 
Carter that “there’s been quite a bit of public 
discussion recently in recent months about 
whether the United States should adapt (sic) a 
policy of no first use regarding nuclear 
weapons.” He asked whether Carter “think[s] 
that on balance it would be a good thing for 
the U.S. to have a policy of first use.” Carter 
responded that “[i]t has been our policy for a 
long time and its part of our plans going 
forward.”  
 
In a speech titled “Sustaining Nuclear 
Deterrence” made at Minot Air Force Base, 
Carter said that “America’s nuclear deterrence 
is the bedrock of our security, and the highest 
priority mission of the Department of 
Defense.” He stated that “in today’s security 
environment – one that’s dramatically different 
from the last generation, and certainly the 
generation before that – we face a nuclear 
landscape that continues to pose challenges, 
and that continues to evolve – in some ways 
less predictably than during the Cold War – 
even though many around the world, and even 
some in the United States, are stuck in the Cold 
War in their thinking.” Carter said that “[o]ne 
way the nuclear landscape has changed:  we 
didn’t build new types of nuclear weapons or 
delivery systems for the last 25 years, but others 
did.” 
 
Carter stated that “here in the United States, 
we’re sustaining deterrence by taking steps to 
ensure that all three legs of our nuclear triad do 
not age into obsolescence.” He said that “[t]his 

http://www.williamsandjensen.com/
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is part of our government’s policy, which 
President Obama made clear in Prague in 2009 
when he said that, and I quote, ‘as long as these 
weapons exist, the United States will maintain a 
safe, secure, and effective arsenal to deter any 
adversary, and guarantee that defense to our 
allies.’”  Carter said that  this “commitment was 
reiterated when the President released his 2010 
Nuclear Posture Review, when he issued his 
2013 Nuclear Employment Guidance, and it’s 
been reflected in every one of the defense 
budgets that the President has submitted to 
Congress over the last seven-and-a-half years – 
including his latest budget, for FY 2017.” 
 
Carter stated that “[i]n this respect we’re now 
beginning the process of correcting decades of 
underinvestment in nuclear deterrence – and I 
do mean decades, because it dates back to the 
end of the Cold War, when funding for the 
nuclear enterprise dropped dramatically.” He 
noted that “[f]or 2017, our budget invests a 
total of $19 billion in the nuclear 
enterprise…[and] [t]hat’s part of $108 billion 
we plan to invest over the next five years to 
sustain and recapitalize the nuclear force and 
associated strategic command, control 
communications and intelligence systems – 
ranging from increased funding for manpower, 
equipment, vehicles, and maintenance to 
technological efforts that will help sustain our 
bomber fleet, and more.” Carter stated that 
“these investments reflect how we’re 
continuing to implement recommendations 
from the 2014 Nuclear Enterprise Reviews, 
which recognize that our country had 
underinvested in an aging force…[and] [a]s a 
result, we’ve invested about $10 billion over the 
last two years to make improvements.”   
 
Carter remarked that “the President’s budget 
also fully funds the first stages of our plans to 
ensure that the capabilities required to sustain 
nuclear deterrence don’t become 

obsolete…[which includes] replacing old 
ICBMs with new ones that will be less 
expensive to maintain; keeping our strategic 
bombers effective in the face of more advanced 
air defense systems, in part by replacing our 
aging air-launched cruise missile with a more 
effective long-range standoff weapon; replacing 
the F-16s in our dual-capable aircraft fleet with 
F-35s and the B61-12 gravity bomb; and 
building replacements for our Ohio class 
ballistic missile submarines.” 
 
Carter said that “[t]here are many reasons why 
this is important, and for that reason I’m 
confident the nation will make the right 
investments in the coming years: 

 First, if we don’t replace these systems, 
quite simply they will age even more, 
and become unsafe, unreliable, and 
ineffective.   

 Second, while these investments are 
usually referred to simply as nuclear 
“modernization,” that’s only true in the 
sense of sustaining deterrence.   

 Doing this will cost money, of course, 
but most people don’t realize that 
funding for the nuclear enterprise, even 
then, is a relatively small percentage of 
total defense funding – and even as we 
replace aging platforms, we don’t 
expect that fact to change. 

 In the end, though, this is about 
maintaining the bedrock of our 
security.  And after too many years of 
not investing enough, it’s an investment 
that we as a nation have to make, 
because it’s critical to sustaining nuclear 
deterrence in the 21st century. 

 
House Armed Services Subcommittee on 
Strategic Forces Holds Hearing on Space 
Defense 
 
Key Points: 
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 The Subcommittee with jurisdiction over the 
DOD’s space policy vows to hold oversight 
hearings and possibly fold legislation into next 
year’s NDAA 

 Members and witnesses agreed that U.S. space 
assets are vulnerable to adversaries 

 
On September 27, the House Armed Services 
Committee’s Strategic Forces Subcommittee 
held a hearing titled “National Security Space: 
21st Century Challenges, 20th Century 
Organization.” 
 
Chairman Mike Rogers (R-AL) said that 
“[s]pace allows our warfighters to project 
power across the globe and to keep our 
homeland safe…[but] [u]nfortunately, potential 
adversaries have recognized this, and they’re 
developing weapons to take away the 
advantages that we’ve built into space.” He said 
that “[t]here is a fundamental question before 
us today.:is the Department of Defense 
strategically postured to effectively respond to 
these threats and to prioritize the changed 
space domain over the long term?” Rogers said 
that “[i]t’s all too clear that we are 
not…[because] [t]here’s no clear leadership of 
the military space domain below the Secretary 
of Defense.” He added that “[w]hile we 
certainly have great leaders within the space 
enterprise, the structure is set up such that far 
too many people are able to say no without the 
consequence for the delay in the costs they 
create.” Rogers stated that “[t]his hearing is the 
start of a focused oversight that we’ll conduct 
on this important topic…[that] I 
anticipate…will lead to major reform in the 
Fiscal Year 2018 National Defense 
Authorization Act.” 
 
Former U.S. Strategic Command Commander 
Admiral James Ellis Jr. said that “former 
National Renaissance Office Director and 
former Assistant Secretary of the Air Force for 

Space Martin Faga and I had the privilege of 
co-chairing a study over the last year and a half 
related to national security space protection and 
defense.” He said that the study “addressed 
technological, policy and strategic issues…[but] 
did not address organizational findings and 
recommendations.” Ellis said that “I want to 
touch on a couple of areas that I think are 
essential to successfully addressing this urgent 
national security need: 

 And the first of them is commitment. 
We’re facing a serious multifaceted 
threat to our use of space and support 
of our national security.  

 The second “C” is capabilities, as 
you’ve noted. It’s no secret that in the 
realm of national security space we are 
not where we need to be. We need 
enhanced and focused intelligence, 
dramatically improved space situational 
awareness, improved technical 
capabilities and tactical tools made 
readily available to those we hold 
responsible every day for space security. 

 The third “C” is competence. We must 
effectively integrate national security 
space policy and strategy with 
procurement and operational 
capabilities. Neither can function well 
without the other. Diffused capabilities 
are often necessary to meet the varied 
needs of warfighters, but there must be 
consistency of policy and strategy and 
mechanisms for sharing technological 
innovation, procurement efficiencies, 
and best practices. 

 The fourth “C” is credibility. Some use 
the word competence and credibility 
interchangeably. In my view, they’re not 
the same at all. Competence is what you 
are, but credibility is what people think 
you are. 

 The fifth “C” is communication. Clear 
and unambiguous communication is 
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essential to success in this effort. 
Externally, the tone and tenor of the 
conversation must be balanced and 
appropriate, but they must also be 
realistic in both reassuring allies and 
deterring adversaries. 

 The sixth “C” is collaboration. Just as 
space is -- can be seen as a newer 
version of the maritime global 
commons, addressing the security 
challenges demands a collective and 
international approach. Internationally, 
we must lead and shape not a coalition 
of the willing, but a coalition of the 
ready, willing and able. 

 The seventh “C” is courage, as you 
noted earlier, Mr. Chairman. Effectively 
addressing the national security space 
challenges will require organizational 
and individual courage. We often say 
that change is hard, but the reality is 
that things change all the time. In my 
view, it’s the rate and acceleration of 
change that’s hard. In engineering 
terms, the first and second derivative. 

 
Former Deputy Secretary of Defense Dr. John 
Hamre said that “we’ve been drifting for eight 
years, maybe 10 years, with the knowledge that 
our space systems are deeply vulnerable, and 
we have not acted in any way in a manner that’s 
commensurate with the nature of the threat we 
face.” He said that “somehow, in a macro 
sense, we’re failing to see what’s obvious now 
to us, that our opponents understand quite well 
what they could do to change our entire 
posture. And we’re not responding in a very 
effective way.” Hamre said that “when it’s so 
obvious what’s happening, why isn’t that we’ve 
been able to respond.”  
 
For more information on defense issues you may email 
or call Michael Kans at 202-659-8201.  
 

HEALTH 
 
Congress Passes Continuing Resolution 
Including Funding for Zika and Opioid 
Crisis; Signed by President 
 
Key Points:  

 Continuing Resolution provides $1.1 billion to 
combat Zika and $37 million for opioid crisis  

 Government funded through December 9, 
2016 

 
After several days of additional negotiations, 
Congress passed a continuing resolution (CR) 
on September 28, 2016, averting a government 
shutdown. The CR, already signed by the 
President, will fund the government through 
December 9, 2016. The bill includes several 
health-related provisions that go beyond 
extensions of current funding. It includes $1.1 
billion in emergency spending to combat Zika, 
spread among several agencies including the 
Department of Health and Human Services 
(HHS), the Department of State, and the U.S. 
Agency for International Development 
(USAID).  
 
The funding will support vaccine and 
diagnostic development at the National 
Institutes of Health (NIH) and the Biomedical 
Advanced Research and Development 
Authority (BARDA). It also includes significant 
new funds for mosquito control and 
surveillance at the Centers for Disease Control 
and Prevention (CDC).  
 
The bill also contains provisions related to the 
Comprehensive Addiction and Recovery Act 
(CARA), legislation enacted earlier this year to 
combat the nation’s opioid crisis. HHS 
received an additional $17 million to implement 
CARA, and the Department of Justice (DOJ) 
was given $20 million.  
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An agreement was reached after the House 
agreed to include an amendment in the “Water 
Resources Development Act of 2016” (H.R. 
5303), which would provide funding for Flint, 
Michigan. Senate Minority Leader Harry Reid 
(D-NV) had refused any CR agreements that 
did not include funding for Flint. After the 
House reached its agreement, Reid stated he 
“now felt very comfortable” with the CR 
knowing “there’s going to be help for Flint in 
the lame duck.”  
 
Senate Majority Leader Mitch McConnell (R-
KY) has attributed the dysfunctional 
appropriations process to Democrats saying 
“the one area of dysfunction is clearly 
attributable to the minority.” McConnell and 
House Speaker Paul Ryan (R-WI) have both 
called for the passage of “mini-buses” during 
the lame duck which would each include 
several appropriations bills to avoid a massive 
omnibus.   
 

Upcoming Hearings and Events 
 
October 3 -5 
Managed Care: The Academy of Managed 
Care Pharmacy will hold its 2016 Fall 
Conference. 
 

October 3 
Mental Health: The American Psychological 
Association, the Consortium of Social Science 
Associations, and the Federation of 
Associations in Behavioral and Brain Sciences, 
will hold a briefing on “Future Directions in 
Mental Health Research: The View from 
Psychological Science.” 
 
October 5 
Drug Safety: The Food and Drug 
Administration will hold meeting of the 
Anesthetic and Analgesic Drug Products 

Advisory Committee and the Drug Safety and 
Risk Management Advisory Committee. 
 
Drug Costs: The Kaiser Family Foundation 
will hold a webinar on “Rx Drugs and the U.S. 
Health Systems: A Conversation About 
Election-Cycle Proposals for Lowering Costs.” 
 
October 6 
Exchanges: The Cato Institute will hold a 
discussion on “What in the World is Going on 
with Obamacare’s Exchanges?” 

 
For more information about healthcare issues you may 
email or call Matthew Hoekstra or George Olsen at 
202-659-8201.  
 
TRANSPORTATION AND 
INFRASTRUCTURE  
 
WRDA Passes House 
 
Key Points: 

 An amendment agreement on Flint, Michigan 
was key in allowing the CR to pass 

 Now the House and Senate can start 
negotiating a final WRDA package 

 
On September 28, the House passed its water 
resources development bill by a 399-25 vote as 
part of a larger deal brokered to allow a 
continuing resolution (CR) to move forward 
that would fund most federal programs 
through December 9. The legislative vehicle for 
the FY 2017 CR (H.R. 5325) was being held up 
in the Senate over a lack of funding to address 
the lead in Flint, Michigan’s drinking water 
with Senate Democrats insisting that these 
funds be included in any package to bridge the 
federal government until Congress addresses 
full year funding in the lame duck session. 
However, Speaker of the House Paul Ryan (R-
WI) and Minority Leader Nancy Pelosi (D-CA) 
reached agreement that an amendment would 
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be in order during consideration of the “Water 
Resources Development Act of 2016” (H.R. 
5303) that address the Flint, Michigan issue. 
Because the Senate-passed “Water Resources 
Development Act of 2016” (WRDA) (S. 2848) 
contains $220 million in loans and grants to aid 
Flint, Michigan, that the House would vote on 
funding satisfied Senate Democrats would 
allowed the CR to move forward. Now that the 
House has passed its WRDA bill, the House 
Transportation and Infrastructure Committee 
and Senate Environment and Public Works 
Committee can begin negotiating a final bill.  
 
The House Rules Committee made in order 19 
amendments that were considered under a 
structured rule for H.R. 5303. Notably, an 
amendment offered by Representatives Dan 
Kildee (D-MI) and John Moolenaar (R-MI) 
would authorize $170 million in funds for Flint, 
Michigan, which was agreed to by a 284-141 
vote (with Representative Justin Amash (R-MI) 
voting present.) 
 
In the Committee Report, the Committee 
explained that “H.R. 5303 authorizes the 
United States Army Corps of Engineers 
(Corps) to carry out water resources 
development activities for the Nation, usually 
through cost-sharing partnerships with non-
federal sponsors.” The Committee stated that 
“[a]ctivities include navigation, flood damage 
reduction, shoreline protection, hydropower, 
dam safety, water supply, recreation, 
environmental restoration and protection, and 
disaster response and recovery…[and] H.R. 
5303 also reforms the Corps planning process, 
promotes timely project delivery, empowers 
non-federal project sponsors, and strengthens 
congressional oversight.” 
 
The Congressional Budget Office (CBO) 
released a cost estimate of H.R. 5305 in which 
CBO projected “that implementing this 

legislation would cost about $970 million over 
the next five years and $3.1 billion over the 
2017-2026 period, assuming appropriation of 
the authorized and necessary amounts.” In 
contrast, the CBO projected that S. 2848 
“would cost about $4.8 billion over the next 
five years and $10.6 billion over the 2017-2026 
period, assuming appropriation of the 
authorized and necessary amounts” according 
to the cost estimate.  
 
House Drone Hearing 
 
Key Points: 

 In an oversight hearing, a Small Business 
Committee Subcommittee looked at the 
implications of and problems with the FAA’s 
regulation of drones 

 
On September 27, the House Small Business 
Committee’s Investigations, Oversight and 
Regulations Subcommittee held a hearing 
entitled “Opportunity Rising: the FAA’s New 
Regulatory Framework for Commercial Drone 
Operations.” Topics discussed at the hearing 
included, but were not limited to: (1) 
implementation of the FAA’s Small UAS Rule; 
(2) promoting business diversity; (3) availability 
of insurance; (4) encouraging investment into 
UAS technology; (5) promoting safety; (6) 
process for operator certification; (7) 
development of the El Dorado drone port; (8) 
adherence to existing regulations; (9) use of 
micro drones; and (10) managing cybersecurity. 
 
Chairman Cresent Hardy (R-NV) emphasized 
the potential benefits of the unmanned aerial 
systems (UAS) industry, stressing it will largely 
be a small business-driven. He asserted the 
Federal Aviation Administration (FAA) is 
racing to keep paces with the progress being 
made and discussed its effort to fully integrate 
UAS into the National Airspace System (NAS). 
He cautioned the needs of the industry must be 

http://www.williamsandjensen.com/
https://www.congress.gov/bill/114th-congress/house-bill/5303
https://www.congress.gov/bill/114th-congress/house-bill/5303
https://www.congress.gov/bill/114th-congress/senate-bill/2848?q=%7B%22search%22%3A%5B%22s+2848%22%5D%7D&resultIndex=1
https://www.congress.gov/114/crpt/hrpt794/CRPT-114hrpt794.pdf
https://www.congress.gov/114/crpt/hrpt794/CRPT-114hrpt794.pdf
https://www.congress.gov/114/crpt/hrpt785/CRPT-114hrpt785-pt1.pdf
https://www.cbo.gov/sites/default/files/114th-congress-2015-2016/costestimate/hr5303.pdf
https://www.cbo.gov/sites/default/files/114th-congress-2015-2016/costestimate/s2848revised.pdf
http://smallbusiness.house.gov/calendar/eventsingle.aspx?EventID=399327


Williams & Jensen – Washington Update September 30, 2016 

   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 17 of 22 

balanced with the privacy and safety concerns 
of Americans. Hardy said businesses are taking 
steps to innovate and test ideas for commercial 
application. He expressed concern about a lack 
of guidance from the FAA has inhibited 
companies from taking the next steps in 
development. He observed the FAA’s 
finalization of the Small UAS Rule creating the 
new Part 107 includes requirements for 
operators.   
 
Ranking Member Alma Adams (D-NC) 
contended technology has become increasingly 
more sophisticated, bringing new opportunities 
for the U.S. in the global economy. She said 
UAS are now becoming commonplace in 
civilian lives. She discussed the important 
useful services provided by UAS including 
delivery of consumer goods and real estate. 
Adams asserted there must be more discussions 
on how much of an impact this technology will 
have. She stressed small businesses have a 
particular interest because they are both users 
and manufacturers of UAS. She discussed the 
FAA regulations which appear to benefit the 
economy and small businesses. She reported 
the FAA predicts 7,000 businesses will obtain 
drone permits in the next three years.  
 
Kespry Inc. Business Development and Policy 
Vice President Gabriel Dobbs (on behalf of the 
Small UAV Coalition) emphasized the 
important safety benefits of UAS. He 
contended the drone industry represents a 
largely untapped market which could generate 
billions of dollars for the economy. He noted 
two years ago, UAS operators had to ask the 
FAA for exemptions from certain manned 
flight rules and outlined some business 
challenges with the Section 333 exemption. He 
applauded the final rule released by the FAA. 
Dobbs explained commercial operators no 
longer need to petition for approval and UAS 
pilots no longer need manned aircraft flying 

experience. He stressed the FAA must address 
several additional components. He noted 
waivers for certain operational elements such as 
operations at night or flights over persons. He 
contended only time will tell if the waiver 
process will be more successful that Section 
333. Dobbs stressed technology already exists 
for safe non line-of-sight (LOS) operation. He 
noted the FAA has announced its intention to 
publish a proposed rule on flight over persons 
before the end of the year for micro UAS. He 
asserted this will remove the regulatory burden 
without raising additional safety concerns.  
 
Association for Unmanned Vehicle Systems 
International President and CEO Brian Wynne 
described the many ways UAS can save time, 
money, and lives. He said initial regulations 
governing civil and commercial operations 
mean more businesses are able to participate in 
the market. He noted August 29, the FAA 
implemented the Small UAS Rule which will 
help reduce many barriers for low risk civil and 
commercial operations and provide businesses 
the opportunity to harness the potential of 
UAS. He pointed out 3,300 people signed up to 
take Aeronautic Knowledge test for operators 
on just the first day of implementation. Wynne 
noted before the rule, thousands of businesses 
had received approval under the Section 333 
exemptions which provides a window into how 
the commercial market is taking shape. He 
emphasized the vast majority of these 5,200 
businesses are small businesses. He asserted the 
industry will generate $82 billion in economic 
activity during the first decade of integration. 
Wynne highlighted sections in the latest FAA 
reauthorization supporting UAS research, 
expanding commercial operations, and 
enhancing the safety of the NAS. He called on 
Congress to pass a longer term authorization to 
provide more stability. He stated key 
stakeholder have successfully fostered a 
working relationship leading to a more flexible 
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and nimble approach to regulating UAS. He 
expressed hope regulation will be introduced 
allowing flight at night, flight over persons, and 
flight at higher altitudes.  
 
For more information on transportation issues you may 
email or call Michael Kans at 202-659-8201. Nicole 
Ruzinski contributed to this section. 
 
TECHNOLOGY 
 
Senate FTC Oversight Hearing 
 
Key Points: 

 The Members and FTC Commissioners 
discussed the agency’s regulation of data 
security and other technology issues 

 
On September 27 the Senate Commerce, 
Science, and Transportation Committee held a 
hearing entitled “Oversight of the Federal 
Trade Commission.” Topics discussed 
included, but were not limited to: (1) data 
security and privacy; (2) economic growth; (3) 
do not call lists; (4) resort fees; (5) drug prices 
and healthcare; (6) FTC oversight of renewable 
energy markets; (7) set top boxes; and (8) 
deceptive practices. 
 
Chairman John Thune (R-SD) the Committee 
has pressed the Federal Trade Commission 
(FTC) on its Section 5 authority and that 
Congress made sure to make the prohibitions 
of Section 5 remain evergreen. He suggested as 
market preferences and technologies evolve, 
Section 5 adapts. He contended when the FTC 
deviates from longstanding practice it creates 
uncertainty. Thune emphasized it is a shared 
goal to protect consumers against identity theft 
and harm. He said regulations impacting 
technological innovation have been a major 
focus for Congress and the FTC. He stated the 
FTC has focused on the “internet of things” 
(IoT) and recently published a report including 

specific policy recommendations. He cautioned 
the FTC to exercised regulatory humility.  
 
Senator Richard Blumenthal (D-CT) stated 
consumer protection is beneficial for both 
consumers and businesses. He said effective 
and fair enforcement of the law is good for job 
creation and economic growth. He stressed 
that “the good guys should be rewarded for 
following the rules.” He added a fair and 
effective law enforcement agency like the FTC 
can lead to better consumer conduct and 
protection. Blumenthal contended the advances 
of technology have created challenges related 
to consumer protection capabilities granted to 
the FTC in Section 5 of the FTC Act. He said 
he believes the new frontier of protection is 
privacy and noted the recent data breach at 
Yahoo. He stated the Committee must 
consider proper actions to take in order for the 
FTC to have the ability to hold businesses 
accountable for data breaches. He stressed 
consumers should be notified if there is a 
security breach and their personal information 
is compromised. Blumenthal argued protecting 
consumers must include protecting children. 
He referenced the SAFE Kids Act, which he 
co-sponsored, and said he hopes for the bill to 
be the next piece of legislation voted out of 
Committee.  
 
FTC Chairwoman Edith Ramirez said the FTC 
plays an important role in protecting 
consumers and promoting competition. She 
noted the FTC operates in a constantly 
evolving landscape as business practices, 
technology, and demographics continue to 
change. She emphasized the importance of 
protecting the privacy and security of personal 
information of consumers. She stated as the 
number of data breaches continues to rise, the 
FTC has addressed the issue and brought 
approximately 60 cases against businesses that 
are not protecting consumer data. She noted, to 

http://www.williamsandjensen.com/
mailto:mdkans@wms-jen.com
http://www.commerce.senate.gov/public/index.cfm/hearings?ID=8719C13D-7DB4-4FE1-9F26-DDA55BF46852


Williams & Jensen – Washington Update September 30, 2016 

   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 19 of 22 

address new challenges, the FTC regularly 
hosts workshops to educate consumers and 
create new reports. Ramirez said the FTC 
promotes competition through the 
enforcement of anti-trust laws.  
 
FTC Commissioner Maureen Ohlhausen stated 
that the FTC is committed to addresses the 
impact of technological change as a part of its 
law enforcement approach. She said the FTC 
has been at the forefront of combatting 
deceptive practices including examples like T-
Mobile and AT&T recently settling in a case 
related to cramming on cell phone bills. She 
said the FTC will continue its aggressive 
enforcement in the area of “do not call.” She 
said the FTC is the primary data protection and 
privacy enforcement agency in the U.S. 
Ohlhausen stated companies that store 
sensitive data should create reasonable security 
measures. She called for increased efforts to 
protect children online and said the FTC 
regularly employs tools other than enforcement 
including workshops on topics such as the IoT. 
She contended longstanding privacy principles 
can be adapted to the IoT. She said regulations 
specific to the IoT sector would be premature.  
 
House Election Cybersecurity Hearing 
 
Key Points: 

 The House Oversight and Government Reform 
Committee heard from federal and state 
witnesses about potential vulnerabilities in 
U.S. election systems and how the cybersecurity 
of these systems can be improved 

 
On September 28, the House Committee on 
Oversight and Government Reform 
Information Technology Subcommittee held a 
hearing entitled “Cybersecurity: Ensuring the 
Integrity of the Ballot Box.” Topics discussed 
in the hearing included, but were not limited to: 
(1) Voter Access; (2) Foreign Interference in 

the Electoral Process; (3) DHS “Critical 
Infrastructure” Designation; (4) Voting 
Machine Vulnerabilities and Technical 
Information; (5) Voter Registration Databases; 
(6) EAC Duties and Role; (7) Voter Fraud; (8) 
DHS’s Election Infrastructure Cybersecurity 
Working Group; (8) Conclusions and 
Recommendations for Congress. 
 
Chairman Will Hurd (R-TX) stated that voting 
is a cornerstone of democracy and the right of 
every American adult.  He said it is imperative 
that the right to vote be protected, noting that 
certain types of voting systems can be 
vulnerable to cyberattack.  He expressed 
concern at the Secretary of Homeland Security 
Jeh Johnson’s suggestion that U.S. voting 
systems by classified as “critical infrastructure,” 
arguing that such a designation would 
constitute a federal takeover of elections, which 
he said have always been administered at the 
state or local level. 
 
Ranking Member Robin Kelly (IL) stated that, 
after years of interfering in the elections of 
other nations, Russia is now attempting to 
subvert the 2016 U.S. election.  She noted that 
hackers had infiltrated that voter registration 
databases in Illinois and Arizona this year, 
arguing that hackers could use the information 
in those databases to invalidate voter 
registrations or change voters’ party affiliation.  
She noted that Virginia’s Board of Elections 
decertified many of the state’s voting machines 
in 2015 after they were discovered to be 
vulnerable to reprogramming or other forms of 
infiltration.  She stated that voting machines 
throughout the country face similar risks.  She 
said it is necessary to consider what 
investments need to be made to safeguard the 
nation’s voting infrastructure.  She closed by 
expressing concern with the Supreme Court’s 
2013 decision in Shelby County v. Holder.   
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Assistant Secretary of Homeland Security for 
Cybersecurity and Communications Dr. Andy 
Ozment said that protecting the integrity of 
America’s electoral process is of utmost 
concern.  He said that the introduction of 
electronic voting systems inherently poses 
certain risks, but that the decentralized nature 
of the U.S. voting process makes wide-scale 
electronic interference with elections difficult.  
He said that the Department of Homeland 
Security’s (DHS) National Cybersecurity and 
Communications Integrations Center (NCCIC) 
supports state and local election officials by 
suggesting best practices, sharing information, 
and offering incident response to address 
systems vulnerabilities.  He noted that NCCIC 
assists state agencies and organizations strictly 
upon request.  He stated that NCCIC works 
with the Multi-state Information Sharing and 
Analysis Center (MS-ISAC), which he said 
provides threat information to state and local 
officials.  Ozment said that NCCIC is prepared 
to remediate any cyber incident in the 2016 
election.  He stated that cyber risks will 
continually evolve, and that DHS has thus 
established a group of specialists to help 
further secure election infrastructure.    
 
U.S. Election Assistance Commission (EAC) 
Commissioner Thomas Hicks, Chairman is a 
four-member bipartisan commission that 
provides guidance and assistant to state and 
local election officials for federal elections.  He 
stated that the EAC is charged with three 
separate duties: to develop and administer a 
voting machine testing and certification 
program, to develop and administer an election 
clearing house for election administration 
information, and to distribute Help America 
Vote Act (HAVA) grants to states for new 
voting systems.  He argued that the highly 
decentralized nature of America’s election 
system creates a strong defense against 
attempts to undermine national elections.  He 

expressed concern about news reports about 
voting machine vulnerabilities, asserting that 
voting machines in the U.S. are not 
standardized or connected to the internet, and 
therefore do not suffer from the wide-scale 
vulnerabilities that could exist in a centralized 
system.  Further, he stated that the recent 
breaches of voter registration databases in 
Illinois and Arizona did not constitute 
nationwide breaches and did not permanently 
compromise those states’ voter information.  
He said that EAC has created a new election 
initiative entitled “Be Ready ‘16” as one of a 
number of ways to help election officials 
conduct elections.   
 
Senators Ask For More Information 
Regarding Yahoo’s Data Breach 
 
Key Points: 

 Warner asks SEC to determine whether 
Yahoo’s data breach was a “material event,” 
requiring timely disclosure 

 Six Democratic Senators asked Yahoo to 
provide more detailed information on its breach 

 All of the Senators called for passage of data 
security and breach notification legislation  

 
This week, some of the Senate stakeholders on 
data security and breach notification legislation 
used the occasion of the announcement of a 
breach at yahoo potentially affecting up to 500 
million consumers to call for both a bill to be 
enacted this year and for more detail from 
Yahoo. However, to date, no Republicans in 
either the House or the Senate have publicly 
pressed Yahoo for information.   
 
On September 26, Senator Mark Warner (D-
VA) sent a letter to the Securities and 
Exchange Commission (SEC) asking the 
agency “to investigate whether Yahoo and its 
senior executives fulfilled their obligations to 
keep investors and the public informed, and 
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whether the company made complete and 
accurate representations about the security of 
its information technology (IT) systems.” 
Warner wrote “[l]ast week, it was reported that 
Yahoo suffered a major breach in 2014, 
compromising more than 500 million 
accounts…[and] [p]ress reports indicate 
Yahoo’s CEO, Marissa Mayer, knew of the 
breach as early as July of this year.” He stated 
that “[d]espite the historic scale of the breach, 
however, the company failed to file a Form 8-
K disclosing the breach to the public.” Warner 
stated that “Yahoo has been engaged in an 
effort to sell its Internet business, including the 
unit affected by the breach, to Verizon since at 
least July 25, 2016, yet Yahoo reportedly did 
not inform Verizon of the breach until 
September 20, 2016.” Warner stated 
that “[m]ore puzzlingly, the company noted in 
a proxy statement as recently as September 9, 
2016 that, ‘To the knowledge of Seller, there 
have not been any incidents of, or third party 
claims alleging, (i) Security Breaches, 
unauthorized access or unauthorized use of any 
of Seller’s or the Business Subsidiaries’ 
information technology systems.’” 
 
Warner stated that “[d]isclosure is the 
foundation of federal securities laws, and public 
companies are required to disclose material 
events that shareholders should know about via 
Form 8-K within four business days.” He said 
that “[a] breach of the magnitude that Yahoo 
and its users suffered seems to fit squarely 
within the definition of a material event…[and] 
Yahoo’s September filing asserting lack of 
knowledge of security incidents involving its IT 
systems creates serious concerns about 
truthfulness in representations to the public.” 
Warner stated that “[t]he public ought to know 
what senior executives at Yahoo knew of the 
breach, and when they knew it.”  
 

Regarding larger data security issues, Warner 
wrote that “since published reports indicate 
fewer than 100 of approximately 9,000 publicly 
listed companies have reported a material data 
breach since 2010, I encourage you to evaluate 
the adequacy of current SEC thresholds for 
disclosing events of this nature.” Warner called 
on the SEC to answer the following questions, 
which are clearly much broader than Yahoo: 

 What steps are you taking to ensure 
investors are receiving timely and 
accurate information in compliance 
with federal securities laws with respect 
to cybersecurity? 

 What is your plan to address what 
appear to be deficiencies in disclosure 
with respect to cyber events? 

 
The next day, other Democratic Senators 
engaged on the Yahoo data breach. In a 
September 27 letter, Senators Pat Leahy (D-
VT), Al Franken (D-MN), Elizabeth Warren 
(D-MA), Richard Blumenthal (D-CT), Ron 
Wyden (D-OR), and Ed Markey (D-MA) asked 
Yahoo CEO Marissa Mayer to provide 
extensive detail regarding the recently 
announce data breach.  
 
The Senators asked Mayer to answer the below 
series of questions and to provide a briefing to 
their staffs “on the company’s investigation 
into the breach, its interaction with appropriate 
law enforcement and national security 
authorities, and how it intends to protect 
affected users:” 

1. When and how did Yahoo first learn 
that its users’ information may have 
been compromised? Please provide a 
timeline detailing the nature of the 
breach, when and how it was 
discovered, when Yahoo notified law 
enforcement or other government 
authorities about the breach, and when 
Yahoo notified its customers. 

http://www.williamsandjensen.com/
https://www.leahy.senate.gov/download/20160927-yahoo-breach-letter


Williams & Jensen – Washington Update September 30, 2016 

   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 22 of 22 

2. Press reports indicate the breach first 
occurred in 2014, but was not 
discovered until August of this year. If 
this is accurate, how could such a large 
intrusion of Yahoo’s systems have gone 
undetected? 

3. What Yahoo accounts, services, or 
sister sites have been affected? 

4. How many total users are affected? 
How were these users notified? 

5. What protection is Yahoo providing 
the 500 million Yahoo customers 
whose identities and personal 
information are now compromised? 

6. What steps can consumers take to best 
protect the information that may have 
been compromised in the Yahoo 
breach? 

7. What is Yahoo doing to prevent 
another breach in the future? Has 
Yahoo changed its security protocols, 
and in what manner? 

8. Did anyone in the U.S. government 
warn Yahoo of a possible hacking 
attempt by state-sponsored hackers or 
other bad actors? When was this 
warning issued? 

 
For more information on technology issues you may 
email or call Michael Kans at 202-659-8201. Alex 
Rankin and Alex Hopkins contributed to this section.  
 
This Week in Congress was written by Laura 
Simmons.  
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